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Abstract

Armed conflict, violence and political instability have their serious repercussions for nation
states around the world. Soviet invasion of Afghanistan in 1979 was monitored by mass
migration of Afghans to Pakistan. Over four million Afghan refugees have stayed in Pakistan
during last four decades notwithstanding the fact that Pakistan is a non-signatory to 1951 Geneva
Convention Relating to the Status of Refugees nor its 1967 Protocol yet the State has ratified
International Covenant on Social, Cultural and Economic Rights in 2008. Since 1979, Afghan
refugees are operating large-scale businesses in Pakistan without paying any taxes to the state of
Pakistan. These illegal businesses operated by Afghan citizen cost millions of dollars per annum
to Pakistani governments, yet no legislation has been drafted for immigrants or settlers by the
subsequent governments. Moreover, a good number of Afghan citizens have obtained Pakistani
identity cards through illegal means which has seriously impacted the security situation of
Pakistan. This research study will basically address the challenges and prospects for legislating
the regularization of business, trade and professions of Afghan nationals in Pakistan. While the
study will be conducted through the context of Pakistan and timeframe of Afghan refugees
during last four decades in Pakistan, provisions of domestic as well as international law will be
consulted to devise policy outcomes that may be applicable for the Government of Pakistan.
Moreover, this research study will outline the socio-economic challenges that Afghan refugees
are facing in Pakistani society and how these challenges are impacting growth in their economic
well-being. This research study will thoroughly analyze the prospects of economic human rights
in Pakistan and how Pakistan will benefit economically, if a legislation in passed to regularize

the economic activities of Afghan citizens in Pakistan.

Keywords: Afghan Refugees, Economic Human Rights, Legislation, International Law,
Socio-Economic Challenges, Regularization.



Chapter One

Introduction

1.1 Thesis Statement

Parliamentary legislation is required for regularization of economic human rights of

Afghan refugees in Pakistan.

1.2 Background

Armed conflict, violence, and political instability have all made a significant impact upon
forced lateral displacement and illegal migration in recent years around the world. Most forcibly
displaced people just lack the financial means to leave the region, so they continue to stay.
Internally Displaced People can either stay in their homes or migrate to neighboring states in
search of employment.® Over the last several years, refugees have now become the world's
fastest growing community. Conflict in Afghanistan since the last four decades has impacted the
socio-economic stability of the region. Pakistan has been hosting Afghan refugees since the
Soviet invasion of Afghanistan as the border between the two sides remained open until the start

of 2017, thus facilitated the influx of Afghan refugees in Pakistan.

1.2.1 Pak-Afghan Border (Durand Line) & Migration of Afghan Refugees to
Pakistan

In 1893, Sir Motimar Durand, a British diplomat, who represented British Raj during
negotiations with Afghanistan over Durand Line, and Abdur Rehman Khan, who was the Amir
of Afghanistan; entered into an agreement to draw an international border between Pakistan and

Afghanistan, which has created unpleasant environment for both the countries because Afghan

1Guido Veronese et al., "Risk and Protective Factors among Palestinian Women Living in a Context of Prolonged
Armed Conflict and Political Oppression," Journal of interpersonal violence 36, no. 19-20 (2021): 44-46.



government had not recognized legitimacy of Durand Line as official International border
between Pakistan and Afghanistan and they, from time to time, have questioned the authenticity
of Durand Line Agreement. However, the report published by Asia Foundation in May, 2019
recognized Pakistan-Afghanistan border as “Notably porous and frequently traversed”

The Baloch in the South and the Pashtuns in the North are segregated by the Durand Line
as according to a report by Afghanistan Analysts Network (AAN) that was issued in January
2020.However, both the group had preserved cross-border links due to their family terms or of
business connections, further the report of Asia Foundation holds that the reason of carrying
links by both the groups are due to the reasons that Pakistan are hosting millions of Afghan

Refugees since last four decades.

1.2.2 Afghan Displacement to Pakistan

After the invasion of Afghanistan by the then Soviet Union in 1979; the process of
displacement of Afghan nationals began and around 4 lac Afghan refugees entered into Pakistan
by the end of 1979, as per the report of UNHCR. The Soviet Union left Afghanistan in 1989 but
civil war broke out in Afghanistan, which again led the people of Afghanistan to take shelter in
the neighboring countries i.e., Pakistan & Iran. And since then, millions of refugees have been

given shelter by the Pakistan Government.

Till 2006, Afghan refugees in Pakistan were not required to hold any legal document to
stay in Pakistan, however, in 2006-07, the Government of Pakistan in cooperation with UNHCR
began the process of registering Afghan Refugees and endowed Proof of Registration of Cards
(PoR’s) to the Afghan Refugees. Sana Alimia holds that by the end of 2011, Pakistan has hosted
around four to five million Afghan refugees.



Overview of the Afghan refugee population by UNHCR
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In the Operational Portal Refugee Situation- Statistics on Afghan Refugees in Pakistan,
the UNHCR published statistics that presented an overview of the overall population of Afghan
refugees who entered Pakistan between 2002 and 2020.? However, it is uncertain how many
Afghans remain in Pakistan without a legal instrument and with the status of unregistered
Afghan refugee, as well as how their human rights to economic security may be maintained in
the absence of such documents. Furthermore, registered refugees are guaranteed economic

human rights in accordance with local laws, international agreements, and international policies.

A report published by an Afghan News Agency, ToloNews in 2021, reported that about
1.1 million unregistered Afghan refugees are living in Pakistan and they didn’t own any legal
documents from the Government of Pakistan at all. Further all these Afghan refugees are
residing in Afghan Refugees Village (ARV) or in urban settlement, however the study of Asia
Development Solution Platform-ADSP transpire that refugees having PoR’s are allowed to live
in Afghan Refugees Village. Currently 54 ARV’s are open in Pakistan for the Afghan Refugees
as per the Monthly report of UNHCR-2020. It was further explained that around 58% Afghan
refugees are registered in the province of Khyber Pakhtunkhwa whereas Balochistan is on the
second number with having 23% registered Afghan Refugees, Punjab hold 12% while Sindh is
on the tail with having 5% registered Afghan Refugees.

2Operational Data Portal, "Registered Afghan Refugees in Pakistan," UNHCR.



Province Afghan Total POR By Location Urban By
Refugees | Card Holder Settlement (%) Location
Village Arv (%)
Khyber Pakhtunkhwa (including 43 824 904 (58 54 % 46 %
FATA) %)
Balochistan 10 325 395 (22 85 % 15%
%)
Punjab 1 166 715 (12 90 % 10 %
%)
Islamabad - 34 462 (2 %) 100 % -
Sindh - 64 890 (5 %) 100 % -
Other locations - 1% 100 % -

The above statistics shows the province-wise breakdown of refugees of PoR Card holder

living in the four corners of Pakistan but many of them are leaving the Afghan Refugees Village

due to the lack of basic facilities as reported by Khalid Khan Kheshgi in an interview recorded

on 20" of February 2020. Constitution of Pakistan in its introductory part talks about the

principles of Democracy, equality, freedom, social injustice which shall be fully observed as

enunciated in Islam and latter under Article 4 of the Constitution states

“That no action detrimental to the life, liberty, body and reputation shall be taken

except in accordance with law”.

However, when there is an absence of state legislation and clear policy on the subject of

Afghan Refugees; the life, liberty, reputation, economic, cultural and social right is noxious for

the Afghan Refugees living in Pakistan since decades.




1.3 Overview
Pakistan has hosted more than 4 million registered Afghan refugees since the Soviet attack in

Afghanistan and still, more than 1.5 million Afghan refugees reside in Pakistan. It is pertinent to
observe that the refugee influx into Pakistan has not ceased during last three decades. Even

though when refugees were not legally permitted to enter Pakistan, they did so through multiple

Passport Proof of
Unregistered Holders with Registration
Afghan ACC Holder Valid &
; : (PoR) Card
Refugees Pakistani
: Holders
Visa

illegal border crossings and openings along the Pakistan-Afghan border. According to Pakistani
officials, 2,000 visas were issued to citizens of Afghanistan each day up until May 2016.
However, between 40,000 and 60,000 immigrants (mainly Afghans) crossed the border into
Pakistan each day. Pakistan accepted the International Covenant on Social, Cultural, and
Economic Rights in 2008 despite not having ratified the 1951 Geneva Convention Relating to the
Status of Refugees or its 1967 Protocol. Despite the ambiguous legal status of Afghan refugees
living in Pakistan, the state is housing a sizable number of Afghan residents on its soil.*Between
2006 and 2007, the Pakistani government began registering Afghan refugees and issuing Proof of
Registration (hereinafter, POR) cards in collaboration with UNHCR. Afghan populace living in
Pakistan can be mostly categorized into four distinct groups.* A PoR card holder is considered a
registered refugee. Pakistan began issuing Afghan Citizens Cards (ACC) in 2017 in order to
document a portion of the previously undocumented Afghan refugees. There are, however,
unregistered Afghan refugees who lack documentation which is the third category and finally
Afghans with passports and a valid Pakistani visa are the final group of Afghan citizens residing
in Pakistan. Afghan refugees who have lived in Pakistan since 1979 have been conducting

business without paying any taxes to the state of Pakistan. The state loses millions of dollars in

3Marjoleine Zieck, "Accession of Pakistan to the 1951 Convention and 1967 Protocol Relating to the Status of
Refugees: Signing on Could Make All the Difference," PLR 5 (2010): 2-3.

*Muhammad Zubair, Muhammad Agqeel Khan, and Muzamil Shah, "Analysis of Pakistan’s Policy Towards Afghan
Refugees: A Legal Perspective," Global Political Review 4, no. 3 (2019): 14-15.



revenue each year as a result of the illegal businesses run by these Afghan citizens.®
Furthermore, a large number of Afghan refugees have managed to obtain Pakistani ldentity
Cards (CNIC) in order to enjoy complete rights of statehood. The Foreigners Act of 1946, which
governs foreigners' entry into Pakistan, their presence there, and their departure, is the principal
legal framework in Pakistan for governing foreign nationals on its jurisdiction.®Any foreigner
entering Pakistan without valid travel documentation risks being denied entrance due to a
modification made to the Foreigner's Order of 1951 in the year 2000.” So, there is a vital problem

with the immigration laws and system of Pakistan in managing Afghan refugees.

The GoP manages refugee problems in accordance with international, national,
humanitarian and political concerns. UNHCR has no formal status in Pakistan however,
following the USSR invasion of Afghanistan; it was allowed to manage the Afghan refugee’s
influx in Pakistan. Afghan refugees who have registered with the UNHCR often receive
indefinite temporary residency cards from the Ministry of SAFRON, which oversees Afghan
refugees in Pakistan. In accordance with the 1993 Cooperation Agreement between the
Government of Pakistan and UNHCR, the UNHCR applied jurisdiction based on General
Assembly Resolution 428 (V) of December 14, 1950, due to Pakistan's lack of experience with
refugee regulation and inadequate bandwidth to demonstrate compliance with an effective and

prompt refugee management strategy.®

The UNHCR has been closely collaborating with the provincial and central governments
in the establishment of camps, registration, and processing of asylum requests for Afghan
refugees in Pakistan.’Current Taliban regime in Afghanistan seems to fail in adverting the
humanitarian crisis in Afghanistan and if furthered, refugee influx will once again move towards

Pakistan.'® Worst case scenario of another Afghan refugee influx in Pakistan will have severely

SJennifer Murtazashvili, "Gaming the State: Consequences of Contracting out State Building in Afghanistan,"
Central Asian Survey 34, no. 1 (2015): 8-9.

bInayatullah Khan and Anees Igbal, "Law Governing Afghan Refugees in Pakistan," JL & Soc'y 39 (2009): 5-7.

’Sanaa Alimia, "Performing the Afghanistan—Pakistan Border through Refugee Id Cards," Geopolitics 24, no. 2
(2019): 14-16.

8FORTY-EIGHTH SESSION, "General Assembly," Institute for the period July 1994 (1993): 44.

°Helga Baitenmann, "Ngos and the Afghan War: The Politicisation of Humanitarian Aid," Third World Quarterly 12,
no. 1(1990): 65-68.

107ahoor Ahmad Wani, "Afghanistan’s Neo-Taliban Puzzle," South Asia Research 41, no. 2 (2021): 21-24.



advert consequences for Pakistan, yet keeping in view the current problem at hand, Pakistan
must initiate the legislation for existing Afghan refugees to cope up the loss of billions of dollars

of revenue per annum.

1.4 Main Arguments

Over two million Afghan refugees are conducting their economic activities in Pakistan
which are arguably unchecked and unaccounted for. While the state of Pakistan has been
managing the Afghan refugees in collaboration with UNHCR, mainly with respect to their civil
rights, the country has been unable to devise a sound immigration system or mechanism for their
economic human rights due to which not only Afghan refugees, but the Pakistani society in

general has also been severely affected.

1.5 Research Focus

The key focus of this study is to underline the challenges and prospects of legislating the
regularization of Afghan economy in Pakistan. Secondly this research determines the
socioeconomic challenges that Afghan refugees have been facing. Thirdly it focuses that whether
the provisions in domestic and International Human Rights Law can be afforded to set the

economy of Afghan refugees in Pakistan?

1.6 Objectives of the Study

This research will accomplish the following objectives:

> Firstly, this research study will basically address the challenges and prospects for legislating
the regularization of business, trade and professions of Afghan nationals in Pakistan. While
the study will be conducted through the context of Pakistan and timeframe of Afghan

refugees during last four decades in Pakistan, provisions of domestic as well as international



law will be consulted to devise policy outcomes that may be applicable for the Ministry of

Saffron in particular and Government of Pakistan in general.

» Secondly, this research study will also outline the socio-economic challenges that Afghan
refugees are facing in Pakistani society and how these challenges are impacting growth in

their economic well-being, and;

» Finally, this research study will highlight the prospects of economic revenue for Pakistan if

legislation is passed to regularize their economic activities in Pakistan.

1.6 Research Questions

1. What research gaps exist in the management of Afghan refugees in Pakistan with regard to
the protection of their economic rights?

2. What are the laws or conventions protecting the economic human rights of refugees around
the globe including Afghan refugees in Pakistan?

3. Whether Pakistan and Afghan refugees fulfill their respective domestic and international
human rights obligations in law and practice?

4. Whether some valuable recommendations could be presented to help Pakistan and Afghan
refugees to comply with their respective human rights obligations with respect to the

economic activities of the refugees in the country?

1.7 Research Methodology

The research approach employed in this study is communitarian critique. The goal of
communitarian critique is to preserve the symmetry between an individual's social duties and
rights, the unique character of trust between patients and healthcare providers, and the moral
righteousness of a cohesive society. Communitarian is a twentieth-century sociopolitical
ideology that prioritizes the interests of society over the interests of stakeholders, particularly the
state. The context of Communitarian Critique can be explained by assessing the phenomenon
through the lens of societal perspective. KaterinaDalacoura has assessed the critique of



communitarians with reference to post-revolutionary Iran. Political philosophers such as Charles
Taylor, Michael Sandel and Michael Walzer contested Rawls' assertion that the main objective of
government is to make sure security and disperse fairly the liberties and capital means that
individuals require to live in freedom chosen lives, based primarily on Aristotle and Hegel's
perspectives yet these liberal theorists never claimed to be part of the communitarian

movement.!

The case study evolves in this research is qualitative in nature which mainly focus on the
thorough review of books, international Human Right laws in line with the laws of Pakistan,
report and case study Moreover, case study belongs to the Qualitative conduct of research will be
employed for this particular study mainly focuses on how people perceive and interpret
situations in order to better understand the social realities of individuals. Qualitative research is
inductive in nature which implies that the researcher looks for meanings and insights in a
situation. Human rights legislation and constitutional provisions of Pakistan pertaining to the
protection of minority rights in the state are included as primary sources in this study. However
secondary data is based on the study of Constitution of Pakistan, Case-laws, reports produced by
the Government of Pakistan as well as international organizations and authentic literature
available on this pertinent issue. Inferring both primary as well as the secondary sources of
research will incorporate all the relevant information, eventually impacting the assessments and

analytical approaches to answer the research questions of this study.

1.8 Thesis Structure

Chapter One introduces this thesis. All-important notions and concepts will be defined
here. Research questions, Research objective, Research methodology and a brief description of

the chapters has been explained in this chapter.

Chapter Two critically analyzed existing published work on the subject of refugee rights
in general with the goal of identifying any research gaps/niches in the available material and

establishing an appropriate theoretical framework.

1paniel A Bell, "A Communitarian Critique of Liberalism," Analyse & Kritik 27, no. 2 (2005): 17-20.
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Chapter Three relates to know the full concept of economic human rights of Afghan
Refugees in Pakistan. It talks about the Domestic, Regional and International Human Right Laws
and policies in the pretext of Afghan Refugees with the aim to subjectively analysis that how

these provisions can be implemented in Pakistan.

Chapter 4 focuses on critical assessment. The conservative critique research methodology
is used to investigate Pakistan's policies, programs, and actions involving Afghan refugees in

order to reach a clear study outcome. This chapter summarizes key research findings.

Chapter Five is the last chapter. This chapter provides some useful recommendation to
the State of Pakistan to improve its immigration system in compliance with its main human
rights obligations and to secure the economic human rights of Afghan Refugees in Pakistan. This
chapter also includes some suggestion for UNHCR and International Community to facilitate and

to safeguard the rights of Afghan Refugees in Pakistan.

1.9 Conclusion

The main focus of this chapter is to introduce this research thesis. Important research
questions have been identified in this research, which is going to be answered in each research
chapter separately. The essence of this research is to fill the existing gap in the already available
work with the intent to put forward imperative suggestions for the Government of Pakistan,
UNHCR and International Community keeping in view the economic human right of refugees
protected by the International Conventions, policies and law of the land for which efforts are
made to achieve that purpose. Conservatism critique research methodology is used to identify
how the business of Afghan refugees can be regularized and put into the legal channel for their

economic well-being.

It was 1979, when Afghan citizens started taking shelter in their neighboring countries
due to theinvasion of Soviet Union inAfghanistan. At that time, the Government of Pakistan with
open heart welcomed Afghanis who crossed Pakistan border to take safe heaven; however due to
the absence of state ownership and legislation; Afghanis were not required to get registered with
the Government of Pakistan and it was for the first time in 2006-07; when the host country in
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association with UNHCR registered Afghan refugees and issued Proof of Registration card.
During such juncture, many Afghan refugees started running their businesses in Pakistan in order
to get their basic facilities;however, all these businesses were without proper registration or work
permit. Absence of state policy created several problems, which make them at risk and leads to
unequal and injustice behavior. Article 4 of the Pakistan Constitution holds that every person
within the territorial jurisdiction of Pakistan is to be cured in accordance with law. International
Convention also makes it obligatory upon the developing states to define up to what extent they
can assured the economic rights of the people, however having gap in the state policy create

hindrance for the Afghan refugees to get their socio-economic human right.
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Chapter Two

Literature Review

2.1 Introduction

This chapter seeks to identify a research niche on the socioeconomic human rights and
protection of Afghan refugees in Pakistan as well as to critically evaluate previously published
work on refugees in general. This chapter also seeks to establish a sound theoretical framework
within which this thesis can be placed.

Refugees are potentially subjected to human rights breaches and abuses across the world.
The majority of refugees currently living in different parts of the world would almost certainly
face a two-pronged contravention: an underlying infringement in their country of origin, which
often will be the catalyst for their flight to some other state, and a lack of complete assurance of
their critical rights and privileges in the accepting state. Nonetheless, the concept of state
sovereignty, as well as the enabling conditions of self-defense and territorial superiority,
determines the legal situation in which refugees find themselves. Opposing humanitarian ideals,
on the other hand, stem from fundamental international law and treaties. The international legal
framework for refugee protection, which is founded on the 1951 United Nations (UN)
Convention Relating to the Status of Refugees (1951 Convention) and its 1967 Protocol,
attempts to prevent such abuses. In any event, these measures underscore countries' obligations

and responsibilities to undocumented immigrants and refugees.

The concepts of social and economic rights are basic human rights that impact our ability
to live in pride and actively contribute in our communities. Among these are employment rights,
social security, and access to food, health care, education and water. They include the right to
acceptable salaries and salary, the right to appropriate income security in the case of illness, old
age, or unemployment and the right to a decent quality of living.*?Cultural, social and economic

rights, in particular, should be recognized, protected, and delivered by states. The obligation to

2pavid Barkin and Alejandra Sanchez, "The Communitarian Revolutionary Subject: New Forms of Social
Transformation," Third World Quarterly 41, no. 8 (2020): 44-45.
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honor forbids governments from interference with the pleasure of a right. Under the commitment
to safe, the country is expected to make reasonable measures to prevent other groups from
infringing with the pleasure of the right.™® The state's commitment to fulfill requires it to actively
work to create the circumstances required for individuals to fully appreciate their right. Because
the protections for cultural, social, and economic rights differ significantly between universal and
regional human rights treaties, the extent to which individuals can seek legal protection for their
economic, social, and cultural rights is determined by which human rights treaties their
respective states have ratified. However, the International Covenant on Economic, Social, and
Cultural Rights (ICSCER) is the most comprehensive and generally applicable international
instrument in this field of human rights legislation. As of May 2018, 168 of the 193 UN Member
States had ratified the ICSCER, with the UN Committee on Social, Cultural, and Economic
Rights (CSCER) in responsible of overseeing its implementation.

2.2 Assessing Afghan Refugees

2.2.1 Afghan Refugees in World

Afghans make up one of the world's largest refugee populations. Nearly 2.6 million
Afghan refugees live in settlements around the world, with 2.2 million in Pakistan and Iran.
There are more than 3 million Afghan refugees worldwide, 2.2 million of whom live in Iran and
Pakistan. Another 3.5 million people have been displaced throughout the country after fleeing
their homes in search of safety. Number of people fleeing is projected to rise in 2021 as the
security situation worsens. Afghanistan has been plagued by natural catastrophes, conflict, food

insecurity and persistent poverty for more than 40 years.

During the current position in Afghanistan; again, the people residing in Afghanistan flew
into the other countries including Germany, Spain, Uzbekistan and Qatar. And in the

circumstances; Pakistan who had the longest border with Afghanistan refused to accept refugees.

Bwilliam Theodore De Bary and Wm Theodore De Bary, Asian Values and Human Rights: A Confucian
Communitarian Perspective (Harvard University Press, 1998), 24-26.
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Shumaila Jaffery of the BBC reported from the border point that it was a chaotic situation with

many Afghans barred from entering Pakistan.

More than 120,000 people were airlifted out
of Kabul airport after Taliban took control
Total number of people evacuated by US and coalition planes
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2.2.2 Afghan Refugees in Asia

The 1979 Soviet invasion in Afghanistan sparked political and social instability, resulting to
a civil war (Haggani 2005), which led to millions of refugees fleeing to Central Asia. Since
1979, central Asia had offered shelter to an estimated 5.7 million Afghans (UNHCR, 2012c).
Refugees live in camps and rely on rehabilitation aid, community support, and self-employment
to survive (Christensen 1989; Sadat, 2008; and Kucher 2005). Since 2002, at least 3.8 million

refugees have returned home to Afghanistan.

Dr. Savitri Taylor is of the view that the International Covenant on Civil and Political Rights

and the Convention Against Torture or Other Cruel, Inhuman, or Degrading Treatment or
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Punishment have both been ratified by some Asian nations, but others have not.!* These
agreements and treaties impose non-refoulment obligations on people even if they do not meet
the criteria set forth in the Refugee Convention and Protocol to qualify as "refugees," and they do
not lay a focus on exclusions. The principle of non-refoulment is also enforceable by countries
that have not ratified either the 1951 Convention or its protocol because it is generally

acknowledged as a component of customary international law.

Country or Territory | Refugee Convention International Covenant on
Convention | against Torture Civil & Political Right
and Protocol

Central Asia
Kazakhstan Yes Yes Yes
Uzbekistan No Yes Yes
Tajikistan Yes Yes Yes
